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MAY, NINETEEN HUNDBED AND TEN. 



NOTES. 



State Interference with Federal Governmental Agencies. — 
Although the Consititution of the United States in no place expressly 
limits the right of the state or of the United States to interfere with 
the governmental agencies of each other, it was early decided that this 
limitation arose from necessary implication. 1 While this general 
principle is undoubted, the duty of the Supreme Court to preserve 
as far as possible the supremacy of each sovereignty in its own juris- 
diction, 2 has led to the introduction of many important limitations. 
The conflict with federal governmental agencies by the state has 
arisen either under the taxing power or under the police power. When 
the conflict has arisen under the former, the Supreme Court, because 
of the fact that the taxing power carries with it the inherent power 

^fcCulloch v. Maryland (1819) 4 Wheat. 316; The Collector v. Day 
(1870) 11 Wall. 113. 

'Matter of Heff (1004) 197 U. S. 488. 
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to destroy, 3 has felt itself bound to hold in general that all such 
interference is void. 4 Three limitations have, nevertheless, developed. 
The undesirability of removing from state taxation all the property 
of such railroads and telegraph companies as happened to be agencies of 
the federal government, induced the court to hold that the exemption 
in such cases extended only to the federal franchises and acts strictly 
governmental, 5 and did not embrace the general property of the 
agency within the jurisdiction of the state." Further, although the 
form of the tax is not controlling if it really falls upon the govern- 
mental instrumentality, 7 there is a recent tendency to uphold the 
tax unless the legal incident thereof, as well as its economic burden, 
falls upon the agency. 8 And, lastly, it has been but recently de- 
cided that not every undertaking of the government will be thus 
exempt from taxation; the undertaking must be strictly governmental 
in nature, and appear as such to the court. 

When the conflict arises under an exercise of the police power 
of the state, however, the courts have been far less rigorous in con- 
demning the interference. This distinction follows logically from the 
fact that the police power covers in general only such acts as are 
reasonable regulations, adapted to the health, safety and welfare of 
the community; 10 and from the further fact that in our dual sys- 
tem of government the police power has been especially reserved as 
peculiarly within the jurisdiction of the states. 11 While, therefore, 
the courts have not hesitated to hold invalid such acts of the state 
as absolutely prohibit the exercise of federal functions, 12 or that directly 
hamper such functions to a clearly unwarranted extent, 13 it is well 
established that the mere conflict of the two powers is not of itself 
sufficient to constitute an unconstitutional infringement of the fed- 
eral right 14 Thus, state statutes, local in nature, are generally up- 
held, despite their effect on interstate commerce, 15 although as soon 
as Congress legislates upon the same subject, the congressional regu- 
lation must prevail, when in conflict, .as the supreme law of the land. 16 
The underlying principles, moreover, apply equally to interference 
with federal rights, whether in the form of powers, privileges or 
governmental agencies. In formulating a test as to the extent to 
which the state may interfere under its police power with federal 
agencies, the Supreme Court has frequently drawn the line where 

'See Veazie Bank v. Fenno (1869) 8 Wall. 533. 

4 Owensboro Natl. Bank v. Owensboro (1898) 173 U. S. 664. 

'Thomson v. Pacific Railroad (1869) 9 Wall. 579; Railroad v. Peniston 
(1873) 18 Wall. 5. 

"Western Union Telegraph Co. v. Mass. (1897) 125 U. S. 530. 

'Brown v. Maryland (1827) 12 Wheat. 419. 

"Plummer v. Coler (1899) 178 U. S. 115- 

'So. Carolina v. U. S. (1905) 199 U. S. 437- 

"Mugler v. Kansas (1887) 123 U. S. 623; 10 Columbia Law Review 56. 

"In re Rahrer (1890) 140 U. S. 545- 

"Railroad Co. v. Husen (1877) 95 U. S. 465. 

13 Leisy v. Harden (1890) 135 U. S. 100; Easton v. Iowa (1902) 188 
U. S. 220. 

"Patterson v. Kentucky (1878) 97 U. S. 501. 

"Hennington v. Georgia (1895) 163 U. S. 299. 

"Davis v. Elmira Savings Bank (1895) 161 U. S. 273. 
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such interference results in "impairment of efficiency" or "incapacity 
of performance" of their governmental duties." Since all restric- 
tions, however, interfere with the efficiency and capacity of the 
governmental agents to a certain extent, it would appear that the 
test more definitely stated should depend upon the reasonableness 
of the regulation. This basis was adopted recently by the Supreme 
Court in upholding state legislation as to patent rights, 18 and it is 
submitted that the test of the reasonableness of the burden im- 
posed, in view of the governmental nature of the agent affected, 
forms the most satisfactory method for adjusting the conflicting 
rights involved. 13 

In a recent federal case, Larabee v. Dolley (C. C, D. Kan. 1909) 
175 Fed. 365, the circuit court condemned the Kansas Bank Guaranty 
Law because of interference with national banks. Although the 
act allows such banks to participate in the plan, it was alleged that 
national banks by the terms of their incorporation, could not legally do 
so, and consequently that they would suffer through the increased 
prestige of the state banks. Although it is undoubted that national 
banks are governmental agencies, this result seems difficult to support. 
It is to be noted that the legislation in question was designed as a 
police measure to protect the citizens of the state in their relations 
with the state banks, and that as such it placed no direct burden of 
any kind upon the national banks. It would appear difficult to say 
that such interference, arising solely from the more efficient com- 
petition of the state banks, if interference at all from a legal point 
of view, is in any way an unreasonable interference; and if the 
test outlined above is correct, the decision must undoubtedly be con- 
sidered unsound. Certainly the Supreme Court has given no inti- 
mation that the protection of governmental agencies extends to this 
extraordinary point, and it would appear that due regard for the 
sovereign nature of the state, as well as the nation, would prevent 
the upholding of the result reached. 



A Nominated Executor's Eight to Reimbursement From the 
Estate for the Expenses of Contested Probate. — It is well settled 
that an administrator or executor, having acted in good faith and with 
ordinary prudence, is entitled to be credited for all costs and expenses 
he may have been compelled to pay for litigation affecting the estate 
in his charge, 1 and his right depends, not on the favorable issue of 
the litigation, but only on his' good faith in prosecuting or defending. 2 
To support his claim to reimbursement, however, it must appear either 
that the litigation was for the benefit of the estate 3 or that in engag- 
ing therein the executor performed a legal duty, and did not voluntarily 

"National Bank v. Comw. (1869) 9 Wall. 353; McClellan v. Chipman 
(1896) 164 U. S. 347- 

1S Allen v. Riley (1906) 203 U. S. 347; and see N. Dakota ex rel. v. 
Hanson (1909) 30 Sup. Ct. Rep. 178. 

"Western Union Telegraph Co. v. Mayor of N. Y. (1889) 38 Fed. 552. 

^ardy v. Call (1819) 15 Mass. 530; Collins v. Hoxie (N. Y. 1841) 
9 Paige 81. 

'Moore v. Randolph's Adm'r. (1881) 70 Ala. 575; Polhemus v. Mid- 
dteton (1883) 37 N. J. Eq. 240. 

'Mumper's Appeal (Pa. 1842) 3 W. & S. 441. 



